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Preliminary Statement 


Barbara Gutmacher Girard appeals from an order of 
Judge Robert J. Ward (2A, 105A)* summarily dismissing 
her civil rights complaint in which she charges that the 
defendants, Lawrence Wilkinson, John H. Stookey and 
Thomas E. Murray, arbitrarily and destructively conspired 
to deprive her of her $300,000 cooperative apartment solely 
because she is a woman, in violatior. of sections 1 and 2 of 
the Civil Rights Act of 1871, 42 U.S.C. §§1983 and 1985(3) 
(1970). Judge Ward’s opinion (89A-102A) has not yet 
been reported, but it has been exeerpted. 44 U.S.L.W. 2025 
(S.D. N.Y. June 30, 1975). 


* References are to pages of the Appendix. 


Constitutional and Statutory Provisions Involved 


1. Fifth Amendment 


** * 


nor shall any person * * * be deprived of hfe, 
liberty, or property, without due process of law * * *. 


2. Fourteenth Amendment, Sections 1 and 5 


Section 1, All persons born or naturalized in tl 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any Jaw which shall abridge the privileges or immuni 
ties of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 


* . * 


Section 5. The Congress shall have power to en- 
force, by appropriate legislation, the provisions of this 
article. 


3. Civil Rights Act of 1871, §1, 42 U.S.C. §1983 (1970) 


Kive -y person who, under color of any statute, ordi- 
nance, regulation, custom, or usage, of any State or 


Territory, subjects, or causes to be subjected, any citi- 


zen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceed 


ing for redress. 


4. Civil Rights Act of 1871, §2, 42 U.S.C. §1985 (3) (1970) 


If two or more persons in any State or Territory 
conspire * * * for the purpose of depriving, cither 


directly or indirectly, any person or class of persons 


of the equal protection of the laws, or of equal privi 


leges and immunities under the laws * * if one or 
more persons ¢ ngaved therein do, or cals to be done, 
any act in furtherance of the object of such conspiracy, 
whereby another is injured in his person or property, 
or deprived of having and ex: reising any right or privi 
lege of a citiz n of the United States, the party so 
injured or deprived n ay have an action for the reeov- 
ery of damages, occasioned by such injury or depriva 


wn, against any one or more of the conspirators. 


Issue Presented for Review 


Did the conspiracy of the defendants, Lawrence Wilkin 
son, Join H. Stookey and Thomas EK. Murray, to deprive 
Barbara Gutmacher Girard of her $300,000 cooperative 
apartment solely because she is a woman, violate sections 
1 and 2 of the Civil Rights Act of 1871, 42 U.S.C, 1983 


and 1985 (3) (1970)? 


Statement of the Case 


On July 20, 1963 Barbara Gutmacher, the daughter of 
Rose and Martin Gutmacher, married Stephen S. Girard. 
One child, Nicole, was bern of this union on July 25, 1966 


(S4A, 44A). 


The Girards purchased 497 shares of the capital stock 


of the corporate defendant and by reason of this purchase 


hecame the owners of the pre etary lease to the fourth 
floor of the building at °12° Fifth Avenue, New York, New 
York. The stock was taken in the name of Stephen 8. 
Girard (13A-33A). On Jar uary 10, 1968 the Girards 
moved into this cooperative apartment (62A). This be 
came their marital home. jurbara and her daughter 
Nicole, now age 9, are still there They want to stay there. 


That is why we are here. 


In 1973 the Girards were divoreed. As part of the 
separation agreement between them, which was incorpo 
rated in the divorcee decree, Stephen S. Girard transferred 
to his wife Barbara, in lieu of alimony, the 497 shares of 
stock in the cooperative defendant and the proprietary 
lease to the fourth floor at 1125 Fifth Avenue (35A-36A, 


DOA), 


However, the defendants, Lawrence Wilkiy son, John 
Il. Stookey and Thomas E. Murray. conspired to depriv: 
the plaintiff, Barbara Gutmacher Girard, of her fourth 
floor $300,000 cooperative apartment. They arbitrarily 
refused to recognize her as the rightful owner. The com- 
plaint alleges in Paragraph 14 that ‘‘the defendants con 
spired with each other and formed a deliberate design in 
purpose to injure this plaintiff solely for the reason that 
she is of the female sex, and to deprive her of her civil 
rights by reason of he - sex and of her substantial property 


rights in the subject p. mises, and, in particular, the owner- 


ship of the aforesaid shares of stock and the proprietary 


lease in said premises, the purpose, intent and result of 
which was to enable, permit and allow the said defendants 


to receive for their own use and benefit and not for the 


benefit of plaintiff the sole and exclusive ‘ight to determine 
who shall own said shares of stock and the proprietary lease 
in the subject premises, and the said defendants did the 
various wroneful and unlawfel acts hereine “or alleged, all 
in furtherance of such unlawful design aid purpose,’’ 


(GA). 


The complain’ alleges, among other things, in Para 
graph 16 (b) that in furtherance of the conspiracy the 
defendants ‘specifically refused plaintiff an opportunity 
fo appear and be present at any discussions or meetings of 
the officers and Board of Directors of the corporate de 
fendant at which she could establish her proprietary 
interest in said shares of stock and lease, and refused to 
previde plaintiff with minutes of said meetings or with any 
statement, written or oral, which would explain the basis 


of the aforesaid acts.’’ (7A). 


The plaintiff, Barbara Gutmachet Girard, was never 
accorded any meeting «ith the defendants They would 
not hear her. They told |: nothing. Theirs was arbitrary 


action at its worst and ugliest. 


They would not accept her money. To do that might 
have meant that they recognized Barbara Gutmacher 
Girard as the lawful possessor of the $300,000 fourth floor 
cooperative apartment at 1125 Fifth Avenue; «nd, in the 
eyes of the conspiring defendants, God forbi: iny such 


result. They would accept anything rather than that. The 


complaint alleges in Paragraph 16 (c) that the conspiring 


defendants in furtherance of their conspiracy : 


Failed and refused to accept any checks or other 
payments tendered by plaintiff or her agents in full 


payment of the maintenance required for oceupaney of 
said demised premises, although plaintiff duly offered 
to pay same and has, in fact, tendered to the corporate 
defendant any and all payments required under the 
terms of the aforesaid proprietary lease, which pay- 
ments were previously aecepted by the corporate de- 
fendant from Stephen S. Girard and/or plaintiff. 
(SA). 


Not only did the defendant. refuse to take Barbara 
Gutmacher Girard’s money; they also refused to aecept a 
guarantee from her father for any monies that might be 
due from her, The complaint alleges in Paragraph 16 (d) 
that the conspiring defendants in furtherance of their con- 

piracy 

Failed and refused to accept any guarantee by any 

persons financially able to discharge any indebtedness 

that may arise to the corporate defendant by reason of 
plaintiff’s continued occupancy of the subject premises 
as tenant thereof. (SA). 


In addition, the conspiring defendants engaged in a 


deliberate and malicious campaign of annoying the plain- 


tiff, Barbara Gutmacher Girard, with harassing telephone 
ealls at all hours of the night and day. The complaint 
alleges in Paragraph 16 (f) that the conspiring defendants 


in furtherance of tl conspiracy : 


Deliberately and maliciously made telephone calls to 
plaintiff at unreasonable hours solely for the purpose 
of harassing and annoying her in order to foree 
plaintiff to vacate said premises and to withdraw her 
demand to the corporate defendant to recognize her 
as the lawfv' owner of the aforesaid shares of stock 
and propriety lease to said premises, (8A). 


‘ 


Last, but not least, the conspiring defendants senight to 
evict the plaintiff, Barbara Gutmacher Girard, from her 
fourth floor $300,000 cooperative apartment, her domicile 
and marital home, and to throw her and her 9-year-old 


daughtcr, Nicole, out into the street. 


ARGUMENT 
POINT i 


The provisions of the Fourteenth Amendment, 
through the conspiracy provisions of the Civil Rights 
Act of 1871, 42 U.S.C. §1985 (3) (1970), “provide a 
cause of action against purely private parties.” West- 
berry v. Gilman Paper Co., 507 F. 2d 206, 208 (5th 
Cir. 1975). 


Section 2 of the Civil Rights Act of 1871, 42 U.S.C. 


$1985 (3) (1970), provides a eause of action against ‘*two 


or more persons in any state or territory’? if they ‘eon- 


spire * * * for the purpose of depriving, either direetly or 
indirectly, any person or class of persons of the equal pro 
tection of the laws, or of equal privileges and immunities 


under the laws.’’ 


The United States Supreme Court in (rrifin v. Brecken 
ridge, 408 U.S. 88 (1971), settled that this language applies 
to purely private conspiracies. That ease involved some 
Mississippi whites who sought to block the passage of some 
blacks in an automobile upon the publie highways. The 
Court held that the blacks had a cause of action against the 


whites, saying through Justice Stewart: 


8 


The language requiring intent. to deprive of equal 
protection, or equal privileges and immunities, means 
that there must be some racial, or perhaps otherwise 
class-based, invidiously discriminatory animus behind 
the conspirators’ action. The conspiracy, in other 
words, must aim at a deprivation of the equal enjoy- 
ment of rights secured by the law to all. At 102. 


Since then, four United States Courts of Appeals, the 
Third, Fifth, Sixth and Kighth Cirenits, under varying eir- 
cumstances, and various district courts have held that the 
conspiracy provisions of section 2 of the Civil] Rights Aet 
of 1877, 42 U.S.C. §1985 (3) (1970). apply to purely private 
eonspiracies. The most Closely reasoned case is We stberry 
Vv. Gilman Paper Co., 507 F. 2d 206 (oth Cir. 1975), which 
involved a white environmentalist who brought suit against 
the defendant corporation and three individuals. The plain- 
{iff had sought investigations of the corporate defendant 
for possible violation of federal pollution laws. The plain- 
tiff alleged that the defi ndants conspired to take his life 

a his job, succeeding in the latter. The Fifth Cirenit held 


that he had a cause of action, saying: 


This case pushes us to the frontie; of Fourteenth 
Amendment interpretation. We must address our- 
selves to a question which the Supreme Court post- 
poned in Griffin v. Breckenridge: does the Fourteenth 
Amendment, through the vehicle of 42 U.S.C. §1985 
(3), provide a cause of action against purely private 
parties? 


Today we hold that the amendment and the statute 
operate in tandem to provide such a eause of action. 


In so holding, we join a unanimous en bane decision by 
the Eighth Cireuit and a decision by the Third Cireuit. 


* * * 
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Constitutional viability is not a theorem, it is a fact 
in our volatile jurisprudence, without which the past 
would stultify the present and the heavy hand of his- 
tory would stunt our ethieal growth and enervate our 
powers to meet governmental respousibilities. Here, 


we do not erect a new structure for a constitutional 
law of torts but rather enter a door which Griffin left 
ajar. At 207-08, 215. 


The ease in the Kighth Cireuit, Action v. Gannon, 450 
F. 2d 1227 (1971) (en bane) (unanimous decision), in- 
volved a group of blacks who were engaged in a campaign 
to disrupt the religious serviees of a predominantly white 
Catholie parish. The Eighth Cireuit held that the whites 
had a cause of action. Although the blacks had a First 
Amendment right of freedom of speech, the whites had a 
First Amendment right to freedom of worship. The Eighth 
Circuit held that the whites ‘‘were clearly entitled to in- 
junctive relief because the evidence established that the de- 
fendants had disrupted religious serviees at the Cathedral 
and that they would continue to do so unless enjoined.’’ 
At 1238. 


The Sixth Cirenuit in Cameron v. Brock, 473 F. 2d 608 
(6th Cir. 1973), applied the conspiraey provisions of see- 


tion 1985 (3) to opponents in a political campaign saying: 


We hold that §1985 (3)’s protection reaches Jear- 
ly defined classes, such as supporters of a political can- 
didate. If a plaintiff can show that he was denied the 
protection of the law because of the class of which he 
was a member, he has an actionable claim under 61985 
(3). This interpretation does not transform the stat 
ute into the ‘‘general federal tort law’? feared by the 
Griffin Court and gives full effect to the Congressional 
purpose in enacting the statute. At 610, 
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In the Third Cireuit case, Richardson v. Miller, 446 
F.2d 1247 (1971), the plaintiff alleged that the defendants, 
all of whom were private individuals, dismissed him from 
his employment because he expressed views which were 
critical of what he believed to be their racially diserimina- 
tory employment practices. The Third Cireuit held that 


the complaint stated a cause of action, concluding: 


In Griffin, the Court coneluded that Section 1985 
(3) embraced private conspiracies to deprive any per- 
son of equal protection of law or equal privileges and 


immunities under the law where there exists a ‘racial, 


or perhaps otherwise class-based invidiously diserim- 
inatory animus’? behind the conspirators’ action. ‘‘The 
conspiracy, in other words, must aim at a deprivation 
of the equal enjoyment of rights secured by the law 
to all."’” Griffin, supra, at p. 102z,, * 
x * ~ 

We realize that the district court did not have the 
benefit of the Supreme Court’s opinion in Griffin when 
it filed its March 25, 1970 Order from which this appeal 
was taken. However, we nonetheless conclude that the 
(rrifiin decision provides an adequate basis upon which 
to conclude that plaintiff’s complaint at least. states 
a cause of action under section 1985 (3). At 1249, 


Reference may also h pfully be made to a few district 
court opinions. In Pendrell v. Chatham College, 386 F. 
Supp. 341 (W.D. Pa. 1974), a former professor at a private 
college alleged, among other things, that a contract of 
employment with the college was not renewed because she 


Was a woman. The court held: 


The second particular question is whether §1985 
can support a cause of action for sex discrimination, 


bearing in mind that, notwithstanding plaintiff’s in- 
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artful pleading, a cause of action for sex discrimination 
against a private employer is in essence what is sought 
to be maintained here. Sinee §1985 equally draws its 
validity from the Fourteenth Amendment as well as 
the Thirteenth Amendment, and even though the Thir- 
teenth Amendment is applicable only to discrimination 
against black persons and not to discrimination against 
women, I will hold that it will. In this instanee the 
Thirteenth Amendment’s restrictiveness is overborne 
by the all-inclusive effeet of the Equal Protection clause 
of the Fourteenth Amendment. At 348. 


In another similar ease, Rackin v. University of Penn 
sylvania, 386 F. Supp. 992 (.D. Pa. 1974), the defendants 
relied on Dombrowski vy. Dowling, 459 F.2d 190 (7th Cir. 
1972), and asserted that they were all merely the employees 
of one business entity, the University. The court dis- 


tinguished Dombrowski, saying: 


Defendants attempt to apply this reasoning to the 
instant case by asserting that they were merely the 
employees of one business entity, the University, and 
they made a single decision to deny the plaintiff ten 
ure in the English Department. 


We do not agree that the foregoing is a proper 
characterization of the plaintiff's nig 4g int. She has 
alleged many continuing instances of discrimination 
and harassing treatment by the ad conspirators. 
Her allegations comprise much more than ‘essentially 
a single act of discrimination by a single business 
entity’? and therefore the Dombrowski decision is in- 


applicable. At 1005-6. 


In Stern v. Massachusetts Indemnity & Life Insurance 
Co., 365 F. Supp. 433 (E.D. Pa. 1973), the court applied 


section 1985 (3) to an insurance company who refused to 
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sell disability insurance to women on the same terms and 


conditions as tomen. The court held: 


The Supreme Court of the United States has until 
recently used traditional equal protection analysis in 
testing legislative classifications based on sex. See, 
e.g., Stanley v. Illinois, 405 U.S. 645 * * * (1972) ; 
Reed v. Reed, 404 U.S. 71 * * * (1971). The Reed 
decision, however, was interpreted by Mr. Justice 
Brennan in Frontiero v. Richardson, 411 U.S. 677 * * * 
(1973), as providing implicit support for the conten- 
tion that sex should be treated as inherently suspect. 
411 U.S. at 682, 93 S. Ct. 1764. Fronticro is the first 
Supreme Court case to mandate a stricter standard of 
review in testing sex-based classification. 


‘* Moreover, since sex, like race and national origin, 
is an immutable characteristic determined solely by 
the aceident of birth, the imposition of special disa- 
hilities upon the members of a particular sex because 
of their sex would seem to violate ‘the basie concept 
of our system that legal burdens should bear some re- 
lationship to individual responsibility * * *? (Case 
citation omitted). And what differentiates sex from 
such nonsuspect statutes as intelligence or physical 
disability, and aligns it with the recognized suspect 
criteria, is that the sex characteristic frequently bears 
no relation to ability to perform or contribute to so- 
cicty. (Footnote omitted). As a result, statutory 
distinctions between the sexes often have the effect 
of invidiously relegating the entire class of females to 
inferior legal status without regard to the actual 
capabilities of its individual members.’’ 411 U.S. at 
686-687. * * * 

Accordingly, we find that plaintiff has stated a 
cause of action under 42 U.S.C. §1983. We also find 


that plaintiff has stated a cause of action under 42 
U.S.C. §1985 (3). * * * At 441-49. 


In Barrett v. United Hospital, 376 F. Supp. 791 (S.D. 
N.Y. 1974), a physician brought an action against a private 
hospital which had revoked his staff privileges after his 
indictment and subsequent plea of assault in satisfaction of 
a eriminal sbortion charge. The court followed Griffin, 


saying, 


Nevertheless, in Collins v. Hardyman, 341 U.S. 
651 * * * (1951), the Supreme Court held that state 
action was indeed a necessary ingredient to a cause of 
action under these statutes. Twenty years later in 
Griffin v. Breckenridge, 403 U.S. 88 * * * (1971), the 
Court reconsidered the question and arrived at the 
opposite conelusion. Section 1985 (3), coneluded Jus- 
tice Stewart, was clearly intended to cover private 
conspiracies. At 806. 
Accord, Mizell vy, Northbroward [Hospital District, 427 F.2d 
468, 473 (5th Cir. 1970) ; cf. Weise v. Syracuse University. 
44 U.S.L.W. 2043 (2d Cir. July 14, 1975); Thomas v. Eco 
nomic Action Com., 505 F.2d 563 (5th Cir. 1974); and 
Phillips v. Trello, 502 F.2d 1000 (3rd Cir. 1974). Contra, 
Bellamy v. Mason’s Stores, Ine., 508 F.2d 504 (4th Cir. 
1974). 


Judge Ward too lightly dismissed the conspiraey 
Cuarges in the instant caso with the comment that the 
conspirators were ‘‘merely carrying out the corporation’s 
managerial policy.’? (100A). It is respectfully submitted 
that he overlooked the charges of harassment and annoy- 


ance in Paragraph 16 (f) of the complaint, for instance. 


The conspiring defendants deliberately and maliciously em- 


barked upon a campaign of harassing telephone calls at 
all hours of the night and day to the plaintiff, Barbara 


Gutmacher Girard, in order to make life so miserable for 
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her that she would quit her $300,000 marital home. By no 
stretch of the imagination ean this campaign of harassment 
be brushed aside as the corporate defendant’s “managerial 


policy me 


Judge Ward also erred i placing his reliance on Dom 
browski v. Dowling, 459 F. 2d 190 (7th Cir, 1972), for in 
the Seventh Cireuit’s own view that ease involve: ‘a sin 
vle act of discrimination by a single business entity.’’ At 


196. 


In any event, a better treatment of Dombrowski is that 
given by the court in Rackin vy. University of Pennsylvania, 
586 FL Supp. 992 (K.D. Pa. 1974). There, too, the indi 
vidual defendants claimed that they were merely the em- 
plovees of one business entity, the University. The court, 
In response, called attention to the fact that there were 
allegations of continuing instances of harassing treatment 
and dismissed Dombrowski with the comment that it was 
‘inapplicable’ At 1006. 


POINT II 


In the past half decade the United States Supreme 
Court had done almost an about face in its approach 
to equal rights for women. 


Since this case involves discrimination against au WoO 
man, Barbara Gutmacher Girard, solely because of her SCX, 
it is relevant to note that in the past few years the United 
States Supreme Court has done almost an about face in its 
approach to equal rights for women. The Court’s earlier 


attitude was expressed in Bradwell y, Illinois, 83 U.S. (16 
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Wall.) 130 (1873), where the Court in 1873—five years after 


the Fourteenth Amendment became part of the Constitu 


tion and commanded that no state shall deny the equal pro 
; | | 


tection of the laws to any person within its jurisdiction 

upheld a decision of the Supreme Court of Illinois that 
denied a woman the right to practice law. In fairness it 
must be said that counsel stressed the privileges and im 
munities provisions. Neither the bench nor the bar th ugh 


in terms of the equal protection clause, 


The turning point in the Court’s course came with Reed 
v. Reed, 404 U.S. 71 (1971), where each of the adoptive 
parents of a deceased minor applied for letters of adminis 
tration of the decedent’s estate. The Idaho Supreme Court 
held that under such cireumstanees an Idaho statutory pro 
vision gave preference to the male. The federal] Supre 
Court invalidated the provision as violative of the equal 
protection clause of the Fourteenth Amendment. Chief 


Justice Burger wrote for a unanimous Court: 


* To give a mandatory preference to members 
of either sex over members of the other, mi rely to 
accomplish the elimination of hearings on the y erits, 
is to make the very kind of arbitrary legislative choice 
forbidden by the Kqual Protection Clause of the Four 
teenth Amendment; and whatever may be said as to 
the positive values of avoiding intrafamily contro 
versy, the choice in this context may not law fully be 


mandated solely on the basis of sex. Jd. at 76-77. 


The Court took a further small step forward in Fro: 
hiero v. Richardson, 411 U.S. 677 (1973). where it ruled that 
female members of the Armed Services were entitled to the 
same dependency benefits for their husbands as servicemen 


were entitled to receive for their wives. There was lo 
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opinion in which five members of the Court joined. Justice 
Brennan announced the judgment of the Court in an opin 
ion in which Justices Douglas, Wh | Marshall joined. 
These four Justices took the position that classifications 
based upon sex—like those based on ~ace, alienage and 
national origin—‘‘are inherently suspect’? and found ‘at 
least implicit support for such an approach in our unani 


mous decision only last Term in Reed v. Reed.’? Id. at 682. 


Justice Brennan, after quoting from Justice Bradley’ 
coneurring opinion in Bradwell vy. Illinois, 88 U.S. (16 


Wall.) 130 (1873), continued with this paragraph: 


As a result of notions such as these, ow statute 
hooks gradually became laden with LToss, stereotypical 
distinctions between the sexes and, indeed, throughout 
much of the 19th century the position of women in our 
society was, in many respects, comparable to that of 
blacks under the pre-Civil War slave codes. Neither 
slaves nor women could hold office, serve on juries, or 
bring suit in their own names, and married women 


traditionally were denied the legal capacity to hold or 


convey property or to serve as legal guardians of their 
own children. See generally, L. Kantowitz, Women 
and the Law: The Unfinished Revolution 5-6 (1969) ; 
G. Mydral, An American Dilemma 1073 (2d ed. 1962). 
And although blacks were guaranteed the right to vote 
in 1870, women were denied even that right—w ic is 
itself ‘‘preservative of other basie civil and political 
rights’’—until adoption on the Nine.eenth Amendment 
half a century later. 411 U.S. at 685. 


One of the Court’s eases, Cleveland Board of Education 
v. LaFleur, 414 U.S. 632 (1974), aff’?q 465 F. 2d 1184 (6th 
Cir. 1972), rev’g 326 F. Supp. 1208 (N.D. Ohio 1971), and 
rev’g Cohen vy. Chest rficeld County School Bad., 474 F. 2d 395 
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(4th Cir.) (en bane), rev’g, 467 F. 2d 262 (4th Cir. 1972), 
aff’g, 326 F. Supp. 1159 (E.D. Va. 1971), involved three 
pregnant teachers, two in Cleveland, Ohio, and one in Ches- 
terfield County, Virginia, who took school authorities to 
court over regulations barring them from teaching beyond 
certain months of pregnancy . The Court ruled in favor of 


the teachers, saying through Justice Stewart: 


This Court has long recognized that freedom of per 
sonal choice in matters of marriage and family life is 
one of the liberties protected by the Due Process Clause 
of the Fourteenth Amendment. * * * 


By acting to penalize the pregnant teacher for decid- 
ing to bear a child, overly restrictive maternity leave 
regulations can constitut> a heavy burden on the ex 
ercise of these prvuteeted freedoms. 414 U.S. at 639-40. 


In two more eases, Roe vy. Wade . 410 U.S. 113 (1973) and 
Doe v. Bolton, 410 U.S. 179 (1973), the Court decided that 
a woman had a right to an abortion in the first trimester of 
pregnaney, saying through Justice Blackmun in the form rT 


Case: 
To summarize and to repeat: 


1, A state criminal abortion statute of the current 
Texas type, that excepts from criminality only a life- 
saving procedure on behalf of the mother, without re- 
gard to pregnancy stage and without recognition of 
the other interests involved, is violative of the Due 
Process Clause of the Fourteenth Amendment. 


(a) For the stage prior to approximately the end 
of the first trimester, the abortion decision and its 
effectuation must be left to the medical judgment of 
the pregnant woman’s attending physician. Jd. at 164. 


At its 1974-1975 term, the Court had nearly a dozen and 


a half cases in the equal rights between the sexes area on 


its docket: Ediwa ly, 43 U.S.L.W. 4722 (U.S. J 


9, 1975), vacating judament and rey mdimg to 253 F. Supp. 


1110 (K.D. La. 1973), **to consider whether * * * the cavse 


has become moot,’’ where a federal three-judge District 
Cort im Louisiana invalidated a Louisiana constitutional 
provision that bans women from jury service unless they 
volunteer for it; Taylor v. Louisiana, 419 US. 522 (1975 

rev'g 282 So. 2d 491 a. 1973), and Daniel v. Louisiana. 
$20 U.S. 31 (1975), aff’ 297 So. 2d 417 (La. 1974), where 
the Louisiana Supreme Court reached a contrary result; 
Leichman v. Louisiana. $20 U.S. 907, denyina cert. to 

So. 2d 649 (La. 1973), and Normand v. Louisiana, 420 U.S. 
908 (1975), denying cert. to 298 So. 2d 823 (La. 1974), in 
volving the systematic exelusion of women from grand and 
petit juries; Lawson v. Edu rds, 420 U.S. 907 (1975), de 

nyimg cert, to 214 Va. 632, 402 S.E. 2d 869 (1974), and 
Quick v. Harris, 420 U.S. 907 (1975), denying cert. to 214 
Va. 652, 202 S.E. 2d 869 (1974), where the Virginia Supreme 
Court held that male defendants had no tanding to raise 
he i of the systematie exclusion of women from trial 
juries; Marshall v. Gavin, 420 U.S. 907 (1975), denying cert. 
fo sub nom. to Marshall v. Holmes, 495 F. 2d 1271 (5th Cir 
1974), aff’a without oprmion, 365 F, Supp. 613 (N.D. Fla. 
1973), involving a Florida statute that allows women with 
children under 18 years of age to exempt themselves from 
jury duty; Junior Chamber of Commerce of Rochester vy. 
United States Jaycees, 419 US. 1026 (1974), de nying cert, 
fo 495 F.2d 883 (19th Cir.), and Junior Chamber of Com 
merce of Philadelphia v. United States Jayeces, 419 US. 
1026 (1974), denying cert. to 495 F. 24 883 (10th Cir.), in 
volving the males only membership polies of the Jayeees; 


Suanpter Vu Indiana. 119 U.S. 811 (1974). dismissing 1) peal 
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from 306 N.E. 2d 95 (Ind.), where the ‘diana Supreme 


Court sustained a statute of that state which made it an 


offe for a wom: but aman, to live in or frequent 


ho of ill fame: Murphy vy. Vurphy, 232 Ga. 352, 206 
S.E. 2d 458 (1974), cert. denied, 43 U.S.L.W. 3571 (U.S 
April 21, 1975), involving the validity of a Georgia alimony 
statute; Schlesinger v. Ballard, 419 U.S. 498 (1975), rev'a 
sub nom, Ballard vy. Laird. 360 F. Supp. 643 (S.D. Cal. 1973), 
where a federal three-judge statutory court in California 
held that the statutory scheme for the discharge of Navy 
officers denied male officers equal protection of the laws; 
Weinberger v. Wiesenfeld, 48 US.L.W. 4295 (U.S. Mareh 
19, 1975), aff’a 367 F. Supp (D. N.J. 1973), where a 
federal three-judg statutory « in New Jersey ruled on 
equal protection grounds that a widower with children was 
entitled to the same Social Security Act survivor’s benefits 
as a widow; Stanton v. Stanton, 48 U.S.L.W. 4449 (U.S. 
April 15, 1975), rev’¢ and re manding to 30 Utah 2d 3 dD, i7 
P, 2d 1010 (1974), involving a Utah statute under which for 
support purposes men became of age at 21, but women at 
IS; Anderson v. Radcliff. 95 8. ( 1667 (1975), denying 


ed 


rt. fo SOD BF. 2d 1098 (10th Cir. 1874 1975), involving an 


Oklahoma statute allowing juvenile court benefits to fe 
males under the age of 18 while limiting such benefits to 
males under 16: and Turner v. De pt of Employment Secu 
rity, 48 U.S.L.W. 3585 (U.S. \pril 18, 1975) (No. 74-1312). 
petition for cert, filed to review (Utah Sup. Ct. Feb. 4, 
1975), where the Utah Supreme Court sustained the valid- 
ity of that state’s statute denying un inployment compen- 
sation benefits to pregnant women during 12 weeks prior 


to and 6 weeks after childbirth. 
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In one of thes, eases, Taylor v. Louisiana, 419 U.S. 522 
(1975), ihe Conrt, by a vote of eight to one, ruled that the 
changing economic and social patterns of the past dozen 

hale it eoustitutionally unaeceptable for states to 
deny we imal opportunity with men to serve on 
juries. festiee White wrote for the majority: ‘If it was 
ever the ease that women were unqualified to sit on juries 
or were so situated that none of them should be required 


to perform jury service, that time has long sinee passed.”’ 


419 ULS. at 587. Only Justice Rehnquist dissented, 


In its latest ruling, Stanton v. Stanton, 48 U.S.L.W. 4449 
(U.S. April 15, 1975), a child support ease, the Court voided 
a Utah law setting different ages of majority for men and 
women. Speaking through Justice Blackmun the Court 


said: 


No longer is the female destined solely for the home 
and the rearing of the family, and only the male for the 
marketplace and the world of ideas. See Taylor v. 
Louisiana, * * * Women’s activities and responsibilities 
are inereasing and expanding. Coedueation is a fact, 
not a rarity. The prescuee of women in business, in the 
professions, in government and, indeed, in all walks of 
life where education is a desirable, if not always a nee- 
essary anteeedent, is apparent and a proper subject of 
judicial notice. 7d. at 4451. 


Again Justice Rehnquist was the lone dissenter, 


In Stanton the Conrt, citing a half dozen of its recent 
decisions, ineluding rontiero v. Richardson, 411 U.S. 677 
(1973), found ‘it unnecessary in this ease to decide whether 

9 


a Classification based on sex is inherently suspeet.’? 43 


U.S.L.W. at 4451. 
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However, some of the lower federal courts have followed 
Justice Brennan’s opinion in F'rontiero v. Richardson, 411 
U.S. 677 (1973), in which Justices Douglas, White and Mar- 
shall joined, and held that classifications based on sex like 
those based on race, alienage and national origin are ‘‘in- 
herently suspeet.’’ For instance, a federal three-judge court 
in New Jersey in Wiesenfeld v. Secretary of Ilealth, Educa 
tion and Welfare, 367 F. Supp. 981 (D. N.Y. 1973), aff’d sub 
nom. Weinbirger vy. Wiesenfeld, 43 U.S.L.W. 4393 (U.S. 
March 19, 1975), in ruling that a widower was entitled to the 
same Social Security death benefits that a widow colleets in 
mother’s insurance benefits, was persuaded by Justice Bren- 
nan’s opinion in F’rontiero vy. Richardson, 411 U.S. 677 
(1973), that classifieations based on sex are inherently sus 
pect. 367 F. Supp. at 990. As another example, see Stern v. 
Massachusetts Indemnity and Life Insurance Co., 365 F. 
Supp. 453, 441-42 (E.D. Pa. 1973). 


POINT III 


The conspiring defendants, by their arbitrary con- 
duct in attempting to throw Barbara Gutmacher Girard 
out of her marital home without any opportunity for 
a hearing or a statement of any reasons, violated our 
concept of due process, of fundamental fairness. 


The conspiring defendants, Lawrence Wilkinson, John 
H. Stookey, and Thomas KE. Murray, treated Barbara Gut- 
macher Girard with contempt. They gave her no hearing. 
They gave her no reason why they did not want her. In- 
stead, they sought arbitrarily to throw her and her 9-year- 
old daughter, Nicole, out of the $300,000 fourth floor apart- 


ment at 1125 Fifth Avenue, in which Barbara Gutmacher 
Girard had been one of the original occupants and which 
was her marital home. Such arbitrary and unreasoned con- 
duct violates our concept of due process, of fundamental 


fairness. 


The coneept of due proeess has been continuously evoly- 
ing for some eight centuries. One ean date this develop- 
ment from 1178, when Henry II appointed five judges for 
the whole kingdom and told them ‘‘to do right judgment.”’ 
2 Kunglish Mistorical Documents 482 (D. Douglas & G. 
Greenway gen. ed. 1953). Sufficient legal development fol- 
lowed so that a generation later, when Ifenry IIl’s son John 
misused his powers, the result was the Magna Charta and 


John was forced to promise his barons: 


No freeman shall be taken or imprisoned or disseised 
or exiled, or in any way destroyed, nor will go upon 
him, nor send upon him, except by the lawful judgment 
of his peers or (per legem terrae) by the law of the 


land. W. MeKechnie, Magna Charta 375 (2d ed. 1914). 


In the course of time the concept ‘law of the land’? also 
eame to mean due process of law. Kine Jolin’s successors 
confirmed and reissued the Magna Charta, sometimes re 
peatedly. In 1354, Mdward ITT (1827-1377), in addition to 
his frequent confirmations of the Magna Charta, further 
provided: 

(N)o Man of what Estate of Condition that he be, shall 


be put out of Land or Tenement, nor taken, nor im- 
prisoned, nor disinherited, nor put to Death, without 


being brought in answer (par due process de lei) by due 
Process of Law. 28 Kdw. 3, ¢. 3 (1354). 


Thus the phrase ‘*due process of law’? came into being. 
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Coke equated the two: ‘*(B)y the law of the land (that 
is to speak it once for all) by the due course, and process 
of law.’ 2 Jnstitutes 46. In this country, we have made 
the same identification. Our earlier state constitutions 
usually used the phrase, ‘*by the law of the land.’ In 
Trustees of Dartmouth Colle ge v. Woodward, 17 U.S. (4 
Wheat.) 518 (1819), Daniel Webster identified the law of 
the land provision of the New Hampshire Constitution 


with due process: 


One prohibition is, ‘that no person shall be * * * 
deprived of his life, liberty, or estate, but by judgment 
of his peers, or the law of the land.’?? * * * 


* 


Have the plaintiffs lost their franchises by ‘‘due 
course and process of law?’’ By the law of the land 
is most clearly intended the general law. * * * The 
meaning is, that every citizen shall hold his life, liberty, 
property, and immunities, under the protection of the 
general rules which govern society. Id. at 561, 581 
(argument for plaintiffs in error). 


Similarly, the Supreme Court equated the due process 
clause with the law of the land in Murray’s Lesee v. Ho- 
boken Land & Improvement Co., 59 U.S. (18 How.) 272 
(1855), its first major decision under the due process clause 
of the Fifth Amendment: 


The words, ‘‘due process of law,’’ were undoubtedly 


intended to convey the same meaning as the words, 
‘“by the law of the land,’’ in Magna Charta. Lord 
Coke in his commentary on those words, (2 Inst. 50), 
says they mean due process of law. The constitutions 
which have been adopted by the several States before 
the formation of the federal constitution, following 
the language of the great charter more closely, gen- 
erally contained the words, ‘‘but by the judsment of 
his peers, or the law of the land.’’ Id. at 276. 
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In Twining v. New Jersey, 211 U.S. 78 (1908), the 


Court, through Justice Moody, explained: 


There are certain general principles well settled, how- 
ever, which narrow the field of discussion and may 
serve as helps to correct conclusions. These principles 
grow out of the proposition universally accepted by 
American courts on the authority of Coke, that the 
words ‘‘due process of law’? are equiva.ont in mean- 
ing to the words ‘Slaw of the land,’’ conta:ned in * * * 
Magna Charta. * ® * 


In a yet later case, Hebert v. Louisiana, 272 U.S. 


(1926), the Court said: 


What it (due process clause) does require is that 
state action, whether through one ageney or another, 
shall be consistent with the fundamental principles of 
liberty and justice which lie at the base of all our 
civil and political institutions and not infrequently are 
designated as ‘‘law of the land.’’ Jd. at 316-17. 


In the reeent past, Justices Frankfurter and Harlan 
have given us apt statements of the due process concept. 
In Bartkus vy. Illinois, 359 U.S. 121 (1959), Justice Frank- 


furter explained: 


Decisions under the Due Process Clause require close 
and perceptive inquiry into fundamental principles of 
our society. The Anglo-American system of law is 
based not upon transcendental revelation but upon the 


conscience of society ase ‘tained as best it may be by 
a tribunal disciplined for the task and environed by 
the best safeguards for disinterestedness and detach- 
ment. Jd. at 128. 


Or 


In his coneurring opinion in Griffin v. Illinois, 351 US. 
12 (1956), he stated: 
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‘‘Due Process’’ is, perhaps, the least frozen concept 
of our law—the least confined to history and the most 
absortive of powerful social standards of a progressive 
society. Jd. at 20-21 (concurring opinion). 


In Sweezy v. New Hampshire, 354 U.S. 234 (1957), in 
a concurring opinion in which Justice Harlan joined, Jus- 


tice Frankfurter added: 


The implications of the United States Constitution 
for national elections and ‘‘the concept of ordered 
liberty’? implicit in the Due Process Clause of the 
Fourteenth Amendment as against the States * * * 
were not frozen as of 1789 or 1868, respectively. While 
the language of the Constitution does not change, the 
changing circumstances of a progressive society for 
which it was designed yield new and fuller import to 
its meaning. 


Justice Harlan thought due process to be fundamental 
fairness. See, ¢.g., Duncan v. Louisiana, 391 US. 145, 181 
(1968) (Harlan, J., dissenting). It is this concept which 
the courts have been applying to various membership or- 
ganizations such as political parties, ecouomie groups, labor 


unions, stock exchanges, religious organizations, Veteran’s 


associations, and professional societies. For example, in 
Silver v. New York Stock Kachange, 373 U.S. 341 (1963), 
the Court held that the New York Stock Exchange could 


not deny to two Texas over-the-counter broker-dealers 


direct wire conneetions without the notice and hearing that 


they requested. The Court explained in Footnote 17: 


The basie nature of the rights which we hold to be 
required under the antitrust laws in the circumstances 
of today’s decision is indicated by the fact that public 
agencies, labor unions, clubs, and other associations 
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have, under various legal principles, all been required 
to afford notice, a hearing, and an opportunity to 
answer charges to one who is about to be denied a 
valuable right. 373 U.S. at 364 n. 17. 


In an interesting state ease, Van Daele v. Vinet, 51 Lb. 
2d B89, 2PS2 N.K.2d T28, cert. denied, 409 U.S. 1007 (1972), 


the Supreme Court of Hlinois gave due process reliet to 


retail grocers who had been expelled from membership in a 


grocery cooperative because of lack of impartiality of the 


cooperative’s board, even though the board followed the 
procedure set out in the cooperative’s by-laws for dis 


ciplinary hearings 


Porhaps the most discussed situation to date involved 
the power of the Democratic Party to exclude from its 
1972 national convention certain challenged delegates from 
California and Tlinois. The California delegates were se- 
lected in a ‘*winner-take-all’? primary. The District of 
Columbia Cireuit in Brown v. O’Brien, 469 F.2d 5638 (D.C. 
Cir.), stay granted, 409 U.S. 1 (1972), vacated, 409 U.S. 816 
(1972), and sub nom. Keane v. National Democratic Party, 


109 U.S. 816 (1972), ruled in their favor, reasoning: 


The decision of the Party to exclude these 151 delegates, 
who were cleeted in compliance with each of the party’s 
applicable rules then in foree, jeopardizes the integrity 
of the election process, and it therefore injures every 
voter in the United States and every individual and in- 
stitution which is subject to the authority of the Pres- 
ident. Beeause we are convinced that the process of 
electing the President of the United States is not, and 
eannot be placed outside the rule of law, we set aside 
the arbitrary and unconstitutional action of the 
Demoeratie Party. 469 F. 2d at 570. 
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The Supreme Court first eranted a stay and subsequent 
ly vacated the judgment and remanded the case for a deter 


mination whether it had become moot. 


American labor unions have also found themselves sub- 
ject to the expanding reach of due process, of fundamental 
fairness. In two cases, NLRB vy. Tezrtile Work rs, 409 U.S. 
213 (1972), and Booster Lodge No. 405 v. NERB, 412 US. 
84 (1973), the Court held that unions could not fine strike 
breakers whe had lawfully resigned from their unions du 


ing the strike period but later returned to work. 


Members of stock exchanges, involved in diseiplinary 
proceedings, also have taken their respective exchanges to 
court with due process claims. In Crimmins v. American 
Stock Exchange, Inc., 346 F. Supp. 1256 (S.D. N.Y. 1972), 
the court, although ruling against the right to counsel in 
that case, nevertheless said: ‘*We think that the day is long 
gone when a national stock exchange ean be considered a 
private club when it conducts disciplinary proceedings 


against its members or their employees,’ 


In Villani v. New York Stoel Lrchange, Inec., 348 F. 
Supp. 1185 (S.D. N.Y. 1972), counsel for the Nxchange ad- 
vised the court by letter that the Board of Governors of the 
Kxchanee approved various recommendations to change 
the hearing procedures and disciplinary proceedings con 


dueted by the Exchange. In a subsequent letter, counsel 


reported that both the SEC and the membership of the Ex- 


change had approved the recommendations, one of which 


abolished the Exchange’s ‘‘no-counsel rule’? 


A person, firm or corporation shall have the right to be 
represented b;- legal or other counsel in any hearing 
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and review thereof held pursuant to the provisions of 
this Article and in any investigation before any com 
mittee, officer or employee of the Exchange authorized 
by the Board of Directors. Jd. at 1189, quoting §23, 
Article XIV of the Constitution of the New York Stock 


Exchange. 


For a fuller discussion see O. J. Rogge, An Occ rview of 
Administrative Due Process (pts. 1 and 2), 19 Villanova 


Law Review 1, 2-4, 197, 251-55 (1973). 


There are two due process clauses in the federal Consti 
tution, one in the Fifth Amendment and one in the Four 
teenth Amendment. The Fifth Amendment is’ primarily 
for fed action and the Fourteenth Amendment primar 
ily for state action. However, our concept of due process, 
of fundamental fairness, is more pervasive. Barbara Gut 
macher Girard, whe, with her husband, had the $300,000 
fourth floor apartment at 1125 Fifth Avenue, should not 


arbitrarily be thrown out without any notice, any hearing, 


or any statement of reasons. She is entitled to fundamental 


fairness, to due process, at their hands. This was her right, 
her due, as one of the privileges and immunities of a citizen 
of the United States. Tt was part of her due under the due 


process clauses of the Fifth and Fourteenth Amendments. 


Ch | 
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POINT IV 


Judicial action is state action under section 1 of the 


Civil Rights Act of 1871, 42 U.S.C. §1983 (1970). 


:listorically, judicial action was considered state action 
at the time of the : doption of the Civil Rights Aets. Judi 
cially, the United States Supreme Court settled the matter 
in Shelley v. Kraemer, 334 U.S. 1 (1948), involy ing restric 


ive covenants. ‘There the Court held: 


The short of the matter is that from the ti .e of the 
adoption of the Fourteenth Amendment until the pres 
ent, it has been the consistent 1 jing of this Court that 
the action of the States to which the Amendment has 
reference includes action of state courts and state judi- 
cial officials. Although, in coustruing the terms of the 
Fourteenth Amendment, differences have from time to 
time been expressed as to whether particular types of 
state action may be said to offend the Amerdment’s 
prohibitory divisions, it has never been suggested that 
the state court action is immunized from the operation 
of those provisions simply because the act is that of 
the judicial branch of the state government. At 18. 
Let us suppose that a group of whites had a section of land 
under restrictive covenants against blacks and then obtained 
a ruling from the local state court that these restrictive 
covenants were valid despite Shelley v. Kraemer, 334 US. 
1 (1948). Can there be any doubt that the blacks could £0 
into the local federal district court and obtain a ruling that 
Shelley v. Kraemer, supra, was the law of the land? The 
same results should follow where there has been diserimi- 


nation against a woman, for discrimination aginst women 


is just as destructive to us as discrimination against blacks. 
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POINT V 


Civil Rights Acts provide federal remedies supple- 
mentary to state remedies and there need be no ex- 
haustion of either federal or state remedies in state 
courts before resort to federal courts. 


The remedies provided by sections 1 and 2 of the Civil 
Rights Act of 1871, 42 U.S.C. 1985 and 1985 (3) (1970), 
are peculiarly for enforcement in the federal courts. And 
it is in the federal courts that these remedies have had their 
greatest development, particularly in the United States 


Supreme Court. 


Historically, these remedies were intended for the fed 
eral courts. The United States Supreme Court authorita 
tively affirmed this fact in Monroe v. Pape, 365 U.S. 167 
(1961), and reaffirmed it two vears later in MeNeese vy. 


Board of Education, 373 U.S. 668 (1963). 


Monroe vy. Pape, 365 US. 167 (1961), involved a civil 
rights act suit in the federal court based on an illegal search 
and seizure in Hlinois, The Court sustained the suit despite 
the fact that Illinois, by its constitution and laws, outlawed 


unreasonable searches and seizures. The Court, after an 


exhaustive study of the congressional debates, concluded: 


The debates were long and extensive. It is abundantly 
clear that one reason the legislation was passed was 
to afford a federal right in federal courts beeause, by 
reason of prejudice, passion, neglect, intolerance or 
otherwise, state laws might not be enforeed and the 
Claims of citizens to the enjoyment of rights, privi 
and immunities guaranteed by the Fourteenth 


leges, 


Amendment m chit * denied by the state agencies. 


At 180. 


Land 2 of the Civil Rights 


, the Court ruled: 


\Ithough the legislation Was cnacted beeause of the 


conditions that existed in the South at the time, it is 
cast in general language and is as applicable to Ilinois 
as it is to the States Whose names were mentioned over 
and again in the debates. It is no answer that the State 
has a law which if enforced would give relief. The 
federal remedy is supplementary to the state remedy, 
and the latter need not be first sought and refused be- 
fore the federal one is invoked. Ilenee the fact that 
Illinois by its constitution and laws outlaws unreason 
able searches and seizures is no harrier to the present 
suit in the federal court. At 183. 


Two years later the Court reaffin its holding in 
McNeese v. Board of Edu ‘lion, 373 UL. 668 (1963), a 
Civil Rights Act suit based on the fact that in what was 
apparently an integrated school in Illinois, the blacks were 
put in one part of the school and the whites in another. The 
district court dismissed the coniplaint because the petition 
ers had not exhausted theit administrative remedies under 
[inois law. The Seventh Cireuit allirmed, but the Supreme 
Court reversed, saying: 

We have previously indicated that relief under the 

Civil Rights Aet may not be defeated beeause relief 

Was not first sought under state law which provided 


a remedy. At 671. 


Accord, Wilwording vo. Swenson, 404 U.S. 249 (1971 PB 


nder sections 1 and 2 the Civil Rights . . 1871, 
1983, 1985 (3) (1970), the federal courts have 

riven not only compensatory damages but injunetive relief 
well. Moreover, the courts have held that these provi- 
onus ure in exeeptiol oO the anti injunetion statute, ZS 
U.S.C. 2283 (1970) ‘he United States Supreme Court 
approached th n Lynch ve Household Finanes 
‘a 3 IK. Supp. 1111 (D. 


Corp., 405 U.S. 538 | 72), re 


C‘onn. 1970). mand x tled ! Vilchum \ loster, $07 U.S. 


225 (1972). 


ln Lynch ve Household Finance Cor) a three-judge 
federal (strict court i Cfonnecticut refuse to consider the 
constitutionality of Connecticut prejudgment and garnish 
lacl P Civil Rights Aet jurisdietion,”’ 

But the Supreme Court reversed and 


remanded the case. Justice Stewart pointed out: 


Beeause of the extrajudicial nature of Connecticut 
rarnishment, an injunction against its maintenance is 
not, therefore, barred by the terms of §2283. In light 
of this conclusion, we need not decide whether $1983 
is an exception to $2283 ‘‘expressly authorized by Act 
of Congress.’? We have explicitly left that question 
open in other decisions. And we may put it to one 
side in this case because the state act that the federal 
court was asked to enjoin was nota proceeding ‘fin 
a State court’? witht vin. n.-aning of 62283. 405 U.S. 


at 55D6. 


Later in the term, in Mitchum v. Foster, 407 U.S. 225 
(1972), the Court did hold that the Civil Rights Aet rem- 
edies were within the exception of 28 U.S. §2283 (1970). 
Vitchum v. Foster involved a state obscenity proceeding. 


The Court, in an opinion by Justice Stewart, reasoned: 


Section 1983 was originally (1 of the Civil Rights 
Act of 1871. 17 Stat. 13. It was ‘*modeled’’ on 62 of 
the Civil Rights Act of 1866, 14 Stat. 27. and was 
enacted for the express purpose of ‘‘enfore(ing) the 
Provisions of the Fourteenth Amendment.’’ 17 Stat. 
13. The predecessor of (1983 was thus an important 
part of the basic alteration in our federal system 
wrought in the Reconstruction era through federal 
legislation and constitutional amendment. As a re 
sult of the new structure of law that emerged in the 
post-Civil War era—and especially of the Fourteenth 
Amendment, which was its centerpiece—the role of the 
Mederal Government as a guarantor of basie federal 
rights against state power was clearly established. 
Vonroe vy. Pape, 365 U.S. 167: McNeese v. Board of 
Education, 373 U.S. G68. Shelli iv. Kraemer, 34 U.S. 
1; Zwickler v. Koota, 389 U.S 241, 245-249; H. Flack, 
The Adoption of the Fourteenth Amendment (1908) ; 
J. tenBr The Anti-Slavery Origins of the Four- 
teenth ndment (1951). Seetion 1983 opened the 


federal courts to private citizens, offering a uniquely 


federal remedy against incursions under the claimed 
authority of state law upon rights secured by the Con 
stitution and laws of the Nation. 


It is clear from the levislative debates surrounding 
passage of §1983’s predecessor that the Act was in- 
tended to enforce the provisions of the Fourteenth 


. 


Amendment ‘‘against State aetion, whether that 
action be executive, legislative, or judicial.’ Ea parte 
Virginia, 100 U.S. 339, 346 (emphasis supplied). Pro 
ponents of the legislation noted that state courts were 
being used to hacass and injure individuals, either be- 
cause the state courts were powerless to stop depriva- 
tions or were in league with those who were bent upon 
abrogation of federally protected rights. At 238-40. 


Justice Stewart thei, gave a review of legislative history 
~ and concluded for the Court: 
This legislative history makes evident that Con 


gress Clearly conceived that it was altering the rela- 
tionship between the Staf~s and the Nation with re- 


spect to the protection or { derally ereated rights; if 


Was concerned that state instrumentalities could not 
protect those rights; it realized that state officers 
might, in fact, be antipathetie to the vindication of 
those rights; and it believed that these failings ex- 
tended to the state courts. At 242. 


Recently in Carr v. TI OMLPSONn, 3st F. Supp. O44 (W.D. 
N.Y. 1974), involving the refusal by the defendants to allow 
the plaintiff to take a certain Civil Service examination, 


Chief Judge Curtin, in giving injunctive relief, concluded: 


The detendants have not made a motion to dismiss 
based on improper jurisdiction, but they argue in their 
brief that plaintiff could have proceeded by way of an 
Article 78 proceeding pursuant to the New York Civil 
Practice Law and Rules, and that j. visdiction of this 
action by this court is improper. In construing the 
Civil Rights Act, the Supreme Court has held that a 
federal remedy under the Civil Rights Act is supple- 
mentary to any remedy that may exist under state law, 
and that it is not necessary to seek the state remedy 
before invoking the federal one. See Monroe v. Pape, 
365 U.S. 167, 185 * * * (1961); Wilwording v. Swenson, 
$04 U.S. 249 * " (1971). Therefore, the court finds 
that jurisdiction is proper. At 547. 


The plaintiff-appellant, Barbara Gutmacher Girard, did 
not have to bring her Civil Rights Act claims that the de- 


fendants, Lawrence Wilkinson, John HT. Stookey, and 


ood 


Thomas E. Murray, discriminated against her solely be- 
eause she was a woman in the state courts. Instead, she 


brought her claims to the appropriate federal forum. 
fo) 


POINT VI 


Because the Civil Rights Act of 1871 provides fed- 
eral remedies supplementary to state remedies, Bar- 
bara Gutmecher Girard’s complaint is not barred by 
doctrines ot res judicata or collateral estoppel. 


Barbara Gutmacher Girard did not bring her claims of 
sexual discrimination in the state courts. She did not have 


to do so. 


Nor did her failure to bring her federal claims in the 
state courts constitute a waiver. As a matter of law, a 
waiver of constitutional rights is not to be presumed. As 
a matter of fact, Barbara Gutmacher Girard did not waive 


any of her rights. 


A case in point is Lombard v. Board of Education, 507 
FP. 2d 631 (2d Cir. 1974). Lembard contended that he was 
denied his First Amendment rights and his Fourteenth 
Amendment rights to due process when his employment as 
a probationary teacher was terminated by the New York 
City Board of Edueation without his first having reeeived 
written reasons supporting that termination and an eviden- 
tisry hearing. The Board of Education took the position 
that res judicata barred all of Lombard’s constitutional 
elaiiis on the ground that he had a full opportunity to raise 
all the iss:es involved in state court proceedings he brought 
to challenge the termination of his probationary employ- 
ment. 
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The Federal District Court for the Eastern District of 
New York dismissed Lombard’s complaint, but the Seeond 
Cireuit reversed, saying, in an opinion by District, now 


Circuit, Judge Gurfein: 


First, when the Civil Rights Act was authorita- 
tively interpreted in Monroe v. Pape, 365 U.S. 167, 
183 * * * (1961), the Supreme Court said: 


The federal remedy is supplementary to the state 
remedy, and the latter need not be first sought and 
refused before the federal one is invoked. 


To apply res judicata to a remedy which ‘‘need not 
be first sought and refused’? in the state court, and 
which actually was not sought would be to overrule the 
essence of Monroe v. Pape and Lane v. Wilson, 307 
U.S. 268, 274 * * * (1939). 


Second, if a federal action under section 1983 is eon- 
sidered to be the same cause of action as the state 
action for purposes of claim preclusion, then a plaintiff 
desiring to raise a state statutory construction issue 
or even a state constitutional issue would, and prob- 
ably should, not be able to iaise these points in the 
federal district court in the first instance. See Reid v. 
Soard of Edue., 453 F. 2d 238 (2d Cir. 1971); Coleman 
v. Ginsbe. g, 428 I. 2d 767 (2d Cir. 1970). Here, even 
if we would like to put al! the issues in the same eourt, 
we are better off not to compel the plaintiff to seck 
constitutional redress in the state court or statutory 
construction in the federal court. See MeNeese vy. 
Board of Edue., 373 U.S. 668 * * * (1963). That is 
what we think choice of forum means in Civil Rights 
Act cases. 


* * 


We think that the problem, strictly speaking. is not 


ares judicata problem. We think it is rather & ques 


tion of whether the appellant has ‘‘waived’’ his eon- 
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stitutional rights. It is not quite fair to say that he 
‘“‘waived’”’ his right to assert in the administrative 
agency itself that the process afforded was not ‘‘due 
process.’’ For such an attack in the administrative 
agency itself on the ground of unconstitutionality 
would be futile. Cf. MeNeese vy. Board of Edue., 
supra, 373 U.S. at 675 * * *. See also Judge Friendly’s 
explanation of Damico vy. California, 389 U.S. 416 * * * 
(1967), in Eisen vy. Kastman, 421 F, 2d 960, 569 (2d 
Cir. 1969), cert. denied, 400 U.S. 841 * * * (1970) ; 
Friendly, iederal Jurisdiction: A General View 100 
& n. 111. Nor is the plaintiff required to make the 
attack in an Article 78 proceeding in the state eoart, 
for section 1983 gives him an independent supple- 
mentary cause of action, and he may choose the federal 
court as the preferred forum for the assertion of con- 
stitutional claims of violation of due process. McNeese 
v. Board of Edue., supra. Indeed, if waiver is treated 
as a modality of exhaustion of remedy, the exhaustion, 
similarly, need not be of the state judicial remedy, but 
only of the administrative remedy. See James vy. 
Board of Edue., 461 F. 2d 566 (2d Cir. 1972). 
* * . 


If we treat the problem as a more limited one of 
collateral estoppel (issue preclusion), policy still pre- 
vents its application for the reasons given. At 635- 
36, 637. 


Although this ease involved section 1983, the samc re- 
sult should apply to section 1985 (3). Also this case ean- 
not be confined to ‘‘procedural”’ due process and the court 
so held in Liquifin Aktiengesellschaft y. Brennan, 383 F. 
Supp. 978 (S.D. N.Y. 1974), saying: 


Bolstering the conclusion that plaintiff is not eol- 
laterally estopped from bringing his constitutional 
claims before this Court is the recent decision in I 


40M1- 
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bard v. Board of Edt..ation. There, the Seeond Cireuit 
held that due to the uniquely supplementary nature of 
the remedy represented by 42 U.S.C. §1983, traditional 
principles of res judicata and collateral estoppel are 
to be relaxed in civil rights actions. Although it is 
possible to limit this decision to eases involving proce 
dural due process, such a narrow reading is not called 
for. Judee Gurfein’s opinion is best read as holding 
that constitutional arguments whieh ean be raised in 
19835 actions will not Hghtly be found to have been 
waived due to a failure to raise them in a prior state 


proceeding. At 983. 


Barbara Gutmacher Girard did not raise any of her 
claims under sections 1 and 2 of the Civil Rights Act of 
1871, 42 U.S.C. 1983 and 1985 (3) (1970), in the state 
courts. She did not have to do so. Nor did she waive 
any of these claims. Rather she wants them deeided in 


the federal forum. 


Conclusion 


The order of the court below granting the motion of 
the defendants for summary judgment should be reversed. 
In addition, the Court should direct the court below to 
permit the plaintiff, Barbara Gutmacher Girard, to amend 
her complaint, if she moves to do so, within twenty (20) 


days of this Court’s decision. 


Although the complaint in the instant case alleges with 
an abundance of sufficiency violations of sections 1 and 2 
of the Civil Rights Act of 1971, 42 U.S.C. 19838 and 1985 
(3) (1970), what it alleges is but the tip of the iceberg of 
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the facts of the conspiring defendants in furtherance of 
their conspiracy to make life so unendurable for her solely 
because she is a lone woman that she would quit her 
$500,000 marital home. 


Federal courts in Civil Rights complaints, rather than 

reach out to dismiss such complaints as the court below did, 

have combed such complaints to find sufficient allegations 

to make out causes of action. Illustrative cases are Rich- 

ardson v. Miller, 446 F. 2d 1247 (3rd Cir. 1971): Pendrell v. 

Chatham College, 886 F. Supp. 341 (W.D. Pa. 1974): Rackin 

v. University of Pennsylvania, 336 F.Supp. 992 (B.D. Pa. 

” 1974). For example, in Richardson vy. Miller, supra, the 


Third Cireuit held and said: 


The question facing this court is whether the allega- 
tions of plaintiff’s complaint (particularly paragraphs 
Kicitr and Nine) are sufficient to constitute the ‘racial, 
or perhaps otherwise class-based invidiously diserim- 
inatory animus’? required by Griffin. While the ques- 
tion is very close, particularly because unlike Griffin 
the plaintiff is not a member of the class allegedly dis- 
eriminated against, we have concluded that, in light of 
the trend in recent decisions to ‘accord (to the eivil 
rights status) a sweep as broad as (their) language.”’ 
Grrifin, supra, p. 97, * * * and in light of the standard 
by which these allegations must be viewed when faced 
with a motion under Rule 12 of the Federal Rules of 
Civil Procedure, the question must here be answered 
in the affirmative. 446 F. 2d at 1249. 


Under the approach of the federal courts in Civil Rights 
cases, the plaintiff, Barbara Gutmacher Girard, is entitled 
te prevail against the conspiring defendants. The Court 


should reverse the summary judgment order of the court 
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below and in addition direet that court to permit the plain- 


tiff to amend her complaint, if she moves to do so, within 


twenty (20) days of this Court’s decision. 
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